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with us are occupied by Marshall, Story, Taney, Waite and Brewer. 
The work under review has constant occasion to refer to the standard 
authoritative treatises, but its conclusions are also based in no small 
degree upon a very wide acquaintance with: (1) the debates in the 
constituent Reichstag; (2) more recent debates in the Reichstag; (3) 
statutes, ordinances and rules of procedure; (4) the dicta of eminent 
statesmen, particularly Bismarck and his successors in the chancellor- 
ship; (5) the analogous clauses in the Prussian constitution. Only 
very rarely is the practice in other countries referred to, and almost 
as seldom is a decision of a court cited. 

On the moot questions in German constitutional law the author 
generally takes a moderate, safe position, which might be expected 
from the fact that he is not a university professor but a judge. Against 
the prevalent view among German writers, he maintains a doctrine 
of divided sovereignty. Sovereignty in the empire, he holds, is 
divided between Kaiser and Bundesrath. The work, while not reflect- 
ing great originality either in method or treatment, is a scholarly 
one and will doubtless prove of considerable service. 

Walter James Shepard. 



Traite de Droit Constitutionnel. By Leon Dtjgtjit, Professor de 
Droit a L'Universite de Bordeaux. (Paris: Fontemoing and 
Company. Vol. I. Pp. 570; Vol. II, pp. 558. 1911). 

This work is a revised and enlarged edition in two volumes of 
Professor Duguit's well-known "Manuel de Droit Constitutionnel" 
published in one volume several years ago. The first volume deals 
with the general theory of the state, its nature, functions, organs and 
agents, the second volume is devoted to the subjects of liberty and 
political organization, mainly in the French Republic. The new matter 
in Volume I consists principally of a chapter on "Public Agents," 
a discussion, thirty pages in length entitled "Le Corps des Citoyens" 
and a more extended treatment of the legislative function than is 
found in the "Manuel." The subject matter of Volume II has been 
changed by the omission of the chapter on "Law and the State" 
found in the "Manuel" and by the addition of a chapter, 164 pages 
in length, dealing with the subject of liberty, its nature, forms and 
guarantees. 
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The general political theories enunciated by Duguit in his "Manuel" 
and repeated in the "Traite" were reviewed and criticised by Dr. J. M. 
Mathews in the Political Science Quarterly for June, 1909. He defines 
a state as any human society in which there is political differentiation, 
i. e., a differentiation between those who govern and those who are 
governed. Thus an African tribe whose members obey a chief is a 
state the same as the most highly organized society of Europe. He 
divides the theories of state origin into two classes: (1) the theocratic 
doctrines; and (2) the democratic doctrines. He estimates the theo- 
cratic doctrines at their true value, in our opinion, when he says they 
explain nothing. The end of the state he conceives to be the realiza- 
tion of law, i. e., the maintenance of a legal regime. He criticises at 
length the German juridical theory of the "state person" as unscien- 
tific and inadmissible and declares that it rests upon a metaphysical 
d priori conception. The state, he maintains, is not a personality dis- 
tinct from the individuals who compose it. 

From a discussion of the nature of the state he passes to a consider- 
ation of the nature and kinds of public law and its relation to private 
law. Like many writers he ignores the distinction between the state 
and the nation. The modern "nation," he says, is a historico-social 
formation — an agglomeration of cities, as the city is an agglomeration 
of families. Community of political authority, race, language and of 
religious belief does not alone make a nation; there must in addition 
be community of traditions, needs and aspirations. He rejects the 
view that territory is an indispensable constituent element in the 
makeup of a state though modern civilized states are as a matter of 
fact fixed upon a determinate territory. Like many French writers 
he also repudiates the theory of the trinity of governmental powers 
and holds that the judicial power is not separate and distinct from the 
executive power (Vol. I, p. 359). 

For the American student the most valuable part of Duguit's 
treatise is that which deals with the government of France. Concern- 
ing the method of choosing members of the Chamber of Deputies he 
advocates a return to the scrutin de liste, which, he says, is more in 
harmony with the French theory of representation, namely, that the 
Deputy should be a representative of the entire country instead of a 
particular circumscription. Although not without inconveniences 
they are in fact much fewer, we are told, than those of the scrutin 
d'arrondissement, the method now employed. The latter method 
facilitates electoral corruption through the temptation which it offers 
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to candidates to make promises of favor, places, decorations, railways, 
etc., to the electors of the arrondissement. It also has the effect of 
causing the deputy to regard himself as a local representative rather 
than the representative of the general interests. The argument that 
the method of scrutin d' arrondissement enables the electors to become 
better acquainted with their deputy, is, he says, really an argument 
against the system for the reason that the deputy is not the manda- 
taire of the electors of any arrondissement, but of the whole country, 
and hence there is no reason why they should be personally acquainted 
with him or he with them. Finally, the present method by which 
deputies are chosen from petty districts greatly adds to the influence 
which the government is able to exert in the elections (Vol. I, pp. 
375-376.) 

Another reform strongly advocated by M. Duguit is the introduc- 
tion of a system of proportional representation for the choosing of 
deputies. Combatting the powerful arguments of Esmein (Droit 
Constitutionnel, 5th ed., p. 253) against the principle of proportional 
representation, Duguit declares that it harmonizes admirably with 
the French conception of representation. It goes without saying, he 
says, that a parliament in which the different political parties are 
represented in proportion to their voting strength can express more 
exactly the will of the nation than can one elected on the principle of 
the majority system. Nor is the principle of proportional representa- 
tion inconsistent with the principle of national sovereignty and the 
representative mandate; on the contrary, it is the only adequate 
and just method of representation that can be devised. He shows by 
a table of votes prepared by M. Benoist that in every election since 
1881 the number of voters unrepresented has exceeded the number 
represented. A notable example of the working of the present method 
is found in the law of 1905 for the separation of Church and State, 
which was passed by the votes of 341 deputies who represented only 
2,647,315 electors out of a total of 10,967,000. A particular advantage 
which would result from the introduction of a system of proportional 
representation would be to greatly augment the size of the vote cast 
in the election of deputies, since the electors belonging to minority 
parties would have the assurance of being represented. It may be 
remarked in this connection that in November, 1909, the Chamber 
passed a resolution in favor of establishing both the scrutin de liste 
and a system of proportional representation, but as yet the views of 
the Chamber have not been embodied in a law. M. Duguit also advo- 
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cates a system of professional or syndical representation by which 
industrial and professional groups having community of interests 
shall be represented as such in the Chamber (Vol. I, pp. 377-392). 

Concerning the present method of choosing senators M. Duguit 
expresses the opinion that it has not resulted in the selection of a 
particularly high type of men; on the contrary, the intellectual ability 
of the Senate, he thinks, is inferior to that of the Chamber. Regard- 
ing the presidency he observes that although it was never intended 
that the president of the Republic should be merely the agent of par- 
liament, but the chief of state, he is nevertheless becoming more and 
more a simple administrative authority (Vol. I, p. 406). 

Volume II of M. Duguit's treatise opens with an extended discus- 
sion of the subject of liberty, in its various forms and relations. As 
stated above this matter is entirely new and is not found in the "Man- 
uel." Among the specific topics treated are: "general notions of 
liberty," "the declaration of rights," "industrial liberty," "liberty 
of labor," "liberty of opinion," "liberty of assembly," "liberty of in- 
struction," "liberty of press," "religious liberty," "the separation of 
Church and State," "the right of petition," and "the right of prop- 
erty." The French declaration of rights of 1789, he holds, was not 
inspired by the example of America, but the ideas contained therein 
had their origin in Europe from whence they were transported to 
America. Although the rights set forth in the declaration of 1789 
are not repeated in the present consitutional laws of France, they 
are, Duguit maintains, still in vigor, and any law enacted by the Cham- 
bers contrary thereto would be unconstitutional. They are not simply 
dogmatic formulas or philosophical theories, but real positive laws 
binding not only upon the legislature, but upon constituent assem- 
blies as well (Vol. II, p. 13). 

Regarding the separation of Church and State in France, Duguit 
expresses the strongest approval. There is no doubt, he declares, 
that the regime existing prior to the enactment of the separation law 
was contrary to the principle of religious liberty and freedom of opinion, 
as well as inconsistent with the equality of the citizens and with the 
historical evolution of France. There is now, he observes, for the 
first time a regime of religious liberty under which each citizen may 
exercise his own right of worship without the interference of the state 
(Vol. II, pp. 110-124). He defends the law of 1906 by which the 
compensation of senators and deputies was increased from 9,000 
francs to 15,000 francs a year as a means of attracting more distin- 
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guished men into the service of the state and he advocates the enact- 
ment of legislation forbidding the appointment of senators and depu- 
ties to public office, not only during the term for which they were 
elected, but for a certain period following the expiration of their 
terms, with a view to removing what has become a serious abuse 
(Vol. II, p. 279). He also advocates the enactment of more stringent 
legislation against corrupt practices in elections. 

M. Duguit's treatise gives no consideration whatever to the judi- 
ciary or to political parties. The reason for this omission is perhaps 
due to the fact that the French judiciary is not dealt with at all by 
the constitutional laws of the Republic, while political parties as yet 
are entirely extra legal organizations. While the omission is defen- 
sible upon grounds of logic and scientific arrangement, one cannot 
but regret that a work which treats with so much detail the executive 
and legislative branches of the government should wholly ignore the 
judiciary and, we may add, the part played by the political parties. 
But barring these faults, if such they be, M. Duguit's work is undoubt- 
edly the most comprehensive general treatise on the French state 
that has yet been written, though Esmein's Droit Constitutionnel 
perhaps surpasses it in brilliancy of treatment and originality. Its 
value to students is greatly increased by the comparative method of 
treatment and by the abundance of bibliographical material cited. 
On nearly every page one finds citations to the latest and best litera- 
ture in French, German, English and Italian to which the reader may 
go for more detailed information. Indeed, the familiarity of the 
author with so extensive a mass of literature compels admiration 
as does also the abundant evidence of thorough and painstaking 
effort throughout the entire work. 

J. W. Garner. 



The Origin and Growth of the American Constitution. By Han- 
nis Taylok. (Boston and New York: Houghton, Mifflin 
Company, 1911. Pp. xlii, 676.) 

Mr. Taylor has published much on public law. To his previous 
achievements he has now added a volume in which, according to the 
claims of the title page, "the documentary evidence as to the making 
of the entirely new plan of federal government embodied in the exist- 



